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Each month, the Commission

reviews several complaints that pos-

sibly could have been avoided if a

home inspection had been conduct-

ed. Although there is not a specific

Kentucky statute or regulation in the

licensing laws concerning home

inspections, the Commission 

ssttrroonnggllyy eennccoouurraaggeess licensees to

insist that buyers receive a home

inspection. Not only is a home

inspection the buyer's best protec-

tion, but it also protects the licensee

and the seller from potential law-

suits. If the buyer does not want to

have a home inspection, it is advis-

able to have the buyer waive their

right to a home inspection iinn wwrriittiinngg..

Two types of inspections are general-

ly necessary -- a whole-house inspec-

tion and a wood-destroying insect

inspection.

In Kentucky, home inspectors are

not licensed or regulated by a state

agency. However, home inspectors

can be members of private home-

inspection associations. The

Kentucky Real Estate Inspection

Association (KREIA) is one certifi-

cation group. Their members must

pass a written test, perform a mini-

mum of 100 fee-paid inspections and

take 15 hours of continuing educa-

tion annually. For more informa-

tion, you can logon to their website

at www.kreia.org. There is also the

National Association of Home

Inspectors, Inc. (NAHI). You can

locate a home inspector in their

nationwide database by logging on

to their website at www.nahi.org.

The American Society of Home

Inspectors (ASHI) also requires that

home inspectors pass an exam and

complete supervised home-inspec-

tion tests. Their members must have

also completed at least 250 home

inspections and are required to take

continuing education courses. To

find out more information about

ASHI members, please logon to their

website at www.ashi.com.

It is also a good idea to recommend

that your buyers and sellers be pre-

sent during the home inspection.

The seller can often assist the home

inspector and the buyer can learn
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Comments from

the Chair
by: Betty J. Kaiser,

Chair

circumstances, discuss the other com-

pany's services or encourage or coun-

sel the consumer to breach that agree-

ment. Such statements would touch

upon antitrust, contractual and

license law violations.

Along these same lines, the

Commission also recently discussed

targeted marketing. The Commission

ruled that a broker cannot send target-

ed marketing about his listings to

individuals who have their homes list-

ed with another broker. This is true

even if that marketing has a dis-

claimer that indicates that the broker

is not trying to obtain the business of

the seller but is just trying to let the

seller know of properties that are on

the market for possible purchase. The

Commission determined that this type

of marketing could also touch upon a

violation of KRS 324.160(4)(p).

We also recently discussed regulation

201 KAR 11:095, which states that a

“broker” must supply a credit and

debit style closing statement if the set-

tlement agent does not provide one to

the clients or customers. The

Commission determined that, in that

event, the principal broker must be

the one to complete the closing state-

ment, but the sales associate may

deliver it on behalf of the broker to

the clients or customers.

Please keep an eye on this column in

upcoming issues to learn about other

pertinent topics that may be ruled

upon in future months. If you ever

have a question, please write to us for

an interpretation.

icensees often write to the

Commission asking for legal

interpretations of the license

laws. Usually, these requests come

after a new or unique situation has

arisen. As an administrative agency,

the Commission is charged with the

duty of interpreting the license

laws.

I thought this column would pre-

sent a good opportunity to inform

the licensees throughout the state

about interpretations that the

Commission has recently handed

down, in case these situations

should arise in your area.

First, we recently issued a ruling on

KRS 324.160(4)(p), the statute that

governs contacting a seller or buyer

who has an exclusive agreement

with another broker. The Board of

Realtors® Code of Ethics and the

license law differ slightly in regard

to this situation. Nevertheless, the

license law always trumps the Code

of Ethics. Even if there is a differ-

ence, you must follow the law.

The Commission determined that

you may nnoott contact a seller who

you know has a listing or a buyer

who you know has a buyer broker

agreement. If a buyer or seller con-

tacts you to discuss working with

them once their current agreement

expires, you may tell that consumer

what services you provide and how

much you charge for those services.

You may also schedule an appoint-

ment to meet with them once the

listing or brokerage agreement has

expired. You may nnoott, under any

LL
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From the

Director’s Desk
by: Norman Brown,

Executive Director

In the past few weeks, we have added

numerous items to our website that

may be helpful to you and your

clients. Please look these documents

up and review them so you will be

familiar with all the available

resources when you need them.

The first new item is entitled "What

You Need To Know About Buying

and Selling Real Estate.” This can be

found in the General Information

section of our website. This docu-

ment outlines several common areas

of concern for buyers and sellers of

real estate, including Megan's Law,

stigmatized properties, RESPA,

predatory lending, the need for sur-

veys and inspections, the Truth in

Lending Act, "time is of the essence,"

and the like. This is an excellent

resource to give your buying or sell-

ing clients. Once consumers are

more educated about the issues sur-

rounding their sale, they may be bet-

ter equipped to ask the right ques-

tions of you, their agent.

Our General Counsel, Lee Harris,

and I will be travelling around the

state to educate buyers and sellers on

these types of issues. In addition, a

representative from Kentucky

Housing Corporation (KHC) will be

presenting with us to give consumers

information about KHC’s loan prod-

ucts and services. We hope this

brochure and these seminars will

encourage more people to buy homes

and will produce more knowledge-

able buyers and sellers.

Second, Ms. Harris has placed

numerous examples of contractual

clauses on our website that may

come in handy when you are drafting

contracts or addenda. These clauses

include back-up offers, disclosure of

your status as a licensee, a contin-

gency for a buyer to sell a home, a

contingency for a seller to purchase a

home, a waiver of the right to a

home inspection, disclosure of an

interest-bearing escrow account, "as

is" language, and more. Please feel

free to use these clauses when neces-

sary. Licensees are oftentimes called

upon to draft legal language, which

may push you into the unlicensed

practice of law. If you use these

clauses, you may avoid liability.

Third, we have placed an article

about buyer's agency on the website

under the Legal section. Buyer's

agency requires different duties than

seller's agency in many instances.

This article provides several steps

that you should follow to ensure that

you are representing the buyer to the

fullest extent.

Finally, there is an article that out-

lines all of the statutes and regula-

tions governing print advertising.

(Internet advertising laws are differ-

ent  at this point.)  You can print out

this article and use it to review the

legality of your print ads. If you still

have questions, you can always e-

mail, fax or mail your advertisements

to the legal staff and they will review

them for you prior to publication.

We are constantly striving to improve

our services to you, so, if you can

think of any other items that we

could provide, please let us know.

MMoobbiillee HHoommee SSaalleess

The law regarding the sale

of mobile homes that are

not attached to real prop-

erty has changed. Real

estate licensees CCAANN now

sell these mobile homes

without the need for a

dealer's license, so long as

they act only as a negotia-

tor and do not take title to

the mobile homes.

NNeewwllyy RReevviisseedd

CCoorree CCoouurrssee

BBeeggiinnss iinn JJaannuuaarryy

AAnn aallll nneeww KKeennttuucckkyy CCoorree

CCoouurrssee wwiillll bbee uunnvveeiilleedd iinn

22000033..  TThhiiss wwiillll mmaarrkk tthhee

bbeeggiinnnniinngg ooff tthhee sseeccoonndd

ffoouurr-yyeeaarr ccyyccllee ooff tthhee ccoouurrssee..

TThhoossee lliicceennsseeeess wwhhoo wwiillll bbee

rreeqquuiirreedd ttoo ttaakkee tthhee CCoorree

CCoouurrssee iinn 22000033 wwiillll rreecceeiivvee aa

ccoouurrtteessyy ppoossttccaarrdd rreemmiinnddeerr

iinn tthhee mmaaiill ssoommee ttiimmee iinn

JJaannuuaarryy ooff 22000033.. 

TThhee nneeww pprrooggrraamm ccoonnttaaiinnss

mmoodduulleess oonn AAggeennccyy,,

CCoonnttrraaccttss,, LLiicceennssee LLaaww aanndd

FFaaiirr HHoouussiinngg..  TThhiiss yyeeaarr,, aa

nneeww sseeccttiioonn eennttiittlleedd ""SSttaattee

aanndd FFeeddeerraall LLaawwss"" wwiillll bbee

iinncclluuddeedd..  NNeeww pprree-tteessttss,,

ccoouurrssee aaccttiivviittiieess,, ccaassee ssttuuddiieess

aanndd rriisskk-rreedduuccttiioonn ttiippss hhaavvee

bbeeeenn iinncclluuddeedd..  TThhee iinnssttrruucc-

ttoorrss hhaavvee bbeeeenn ttrraaiinneedd aanndd

aarree eexxcciitteedd aabboouutt tthhee rreevvii-

ssiioonnss..  LLeett uuss kknnooww hhooww yyoouu

lliikkee tthhee nneeww ffoorrmmaatt..  

WWeebbssiittee UUppddaattee
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1)  All licenses, including active and escrow, expire on March 31, 2003 and

must be renewed by that date.

2)  Escrowed licensees will receive a postcard in the mail around the end

of February 2003. Simply fill out the card and mail it back to the

Commission with a check for $50.00 if you are a sales associate and

$55.00 if you are a broker.

3)  Active licensees must renew through their principal brokers. Check

with your principal broker for the renewal amount due.

4)  Principal brokers are required to renew for all active licensees affiliat-

ed with their companies. Only one check per company is accepted.

5)  Errors and omissions insurance applies to active licensees only.

Licensees can choose to be covered under the group policy or private cov-

erage.

6)  Late renewals will be assessed a penalty of $100.00. After May 15,

2003, the penalty increases to $200.00. If you renew late, you are unli-

censed and cannot practice real estate during that time.

7)  Licensees who also have an appraisal license will have the option of

choosing an endorsement to cover their appraisal activities.

THE COMMISSION ONLY ACCEPTS CHECKS OR MONEY ORDERS

2003/2004 Renewal Reminder

Nicholas Arambasick, Danville

Karen Brockman, Lancaster

Sandra Brown, Louisville

Tonie Buckner, Louisville

Mark Calloway, Louisville

Reza Danesh, Paducah

Karla Darnall, Lexington

Tracy Duffy, Clarksville

Casey Eisenback, Louisville

Cheryl Foster, Sparta

Tina Gadd, Florence

Tyrone Gamble, Clarksville

C. Whitfield Hamilton, Cedar Hill

Rufus Hansford II, Greensburg

Tracy Kinder, Owensboro,

G. Hunter King, Louisville

Marcie Kinman, Dry Ridge

James G. Maddox, Russell

Kirk Mann, Ft. Branch

Marcia Martin, Chattanooga

Angela McKinney, Aberdeen

Helen McVicker, Blue Ridge

Joseph Minor, Lexington

Constance Mitchell, Clarksville

Mary Beth Patton, Ashland

Sidney Robinson, Grayson

Michael Rogers, Shelbyville

Laura Roppel, Louisville

Clay Shelton, Bowling Green

Edward Stephens, Chattanooga

Jason Stockton, Clarksville

Anita Trimble, Lexington

Jessica Ulery, Lexington

Graci Vise, Taylor Mill

Continuing Education Suspensions
The following individuals were suspended for a six-month period

beginning September 1, 2002 for failing to complete the requirements

of the Continuing Education Delinquency Plan for 2002.
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The Commission recently

placed two important mem-

oranda on our website.

These memos address unli-

censed brokerage and pay-

ment of fees or rebates to

unlicensed people.

UUnnlliicceennsseedd BBrrookkeerraaggee

If you are ever in a situa-

tion in which you are deal-

ing with an out-of-state bro-

ker who is not licensed in

Kentucky, you can use

these documents to assist in

explaining to that broker

that Kentucky law does not

allow such representation.

Likewise, Kentucky law

does not allow payment of

any rebates or fees to unli-

censed entities or individu-

als.

Kentucky is a "turf" state.

This means that anyone

who practices real estate,

commercial or otherwise,

within this state must be

licensed in this

state. Moreover,

unlicensed bro-

kerage is a

crime in

Kentucky. If

prosecuted,

this crime

carries very

stiff penal-

ties, such as

fines, impris-

onment and disgorgement

of fees earned.

If you question the out-of-

state broker's licensure I

suggest that you ask for a

copy of his or her

Kentucky broker's license

for your records. If he or

she does not have one, then

you can use these docu-

ments to explain our licen-

sure requirements.

IIlllleeggaall RReebbaatteess oorr FFeeeess

Kentucky is not a “cash-

back” state. Sometimes,

unlicensed clients want you

to rebate them a portion of

your fee or pay them a

referral fee. The second

memo addresses this issue.

Such payments are illegal

in Kentucky. This memo

will help you explain that

to your clients.

Once an out-of-state broker

refers a client to an in-state

broker, that in-state broker

must actually handle all

aspects of the transac-

tion that would

constitute bro-

kerage. This

includes, for

example, show-

ing the proper-

ties, negotiat-

ing the con-

tracts and-

seeking the

Requests for

Proposals.

COMMERCIAL BROKERAGE

On September 1, 2002, Wade Helm

was hired as the Commission’s staff

attorney. We are very pleased to have

him on board.

Wade was born and raised in

Louisville in a real estate family. He

became licensed at age 18 to sell and

build houses for his father, Tom

Helm.

Wade graduated from Princeton

University in 1979 and obtained his

law degree from the University of

California-Hastings in 1985.

Wade was first admitted to practice in

the District of Columbia and began

clerking with a variety of large litiga-

tion firms, including former U.S.

Senator Marlow Cook's firm. He

returned home to Kentucky and

worked in Frankfort as a staff

research attorney. He went into solo

practice in the late 1990’s in

Louisville and most recently served as

a legislative agent for the Kentucky

Conservation Committee during the

2000, 2001 and 2002 legislative ses-

sions. In that capacity, he served on

two subcommittees (transportation

and planning) of the Governor's

Smart Growth Task Force.

Wade enjoys volleyball, walking,

horse-racing and cheering on the

University of Louisville Cardinals.

He currently lives in LaGrange with

his wife, Dunnaree, and stepdaughter,

Cecilia, age 5.

SSSSTTTTAAAAFFFFFFFF  SSSSPPPPOOOOTTTTLLLLIIIIGGGGHHHHTTTT

BByy::  LLeeee BB.. HHaarrrriiss,,

GGeenneerraall CCoouunnsseell 



6

Most failed contracts to purchase and

sell real estate fall apart in the home

inspection process. One of the biggest

reasons for this is a lack of understand-

ing on the part of the buyer and the

seller as to the purpose of the home

inspection. Real estate agents on both

sides of the transaction can help to

minimize the number of contracts that

end at the inspection phase by educat-

ing their respective parties about what

to expect with a home inspection.

The purpose of the home inspection is

to identify current problems with a

piece of property and to educate buy-

ers about potential future problems.

For example, the Greater Louisville

Board of Realtors® Sales and

Purchasing Contract, in paragraph 11

(B)(3), sets the standard for which

items can be requested to be repaired,

corrected or replaced: those which are

not up to their "standard operating

condition, considering the quality, age,

and value of such items."  (Other

Boards of Realtors® use similar lan-

guage in their inspection clause.)

The first conversation an agent should

have with his or her client is that the

contract does not allow the buyer to

request items to be repaired if they are

cosmetic, such as painting walls, clean-

ing carpets, etc. Nor does the contract

allow the buyer to request that items be

upgraded (such as adding a railing or

HVAC system where one doesn't cur-

rently exist). And the agent should

make sure the client understands that

items which are not up to code but

which otherwise are not broken or dan-

gerous (such as smoke detectors which

are not hardwired) cannot be the sub-

ject of a request for repairs.

Home inspections can be great tools

for buyers to discover what kinds of

maintenance they should expect in the

future. Finding out the life expectancy

of a roof, for example, can be good

information for a purchaser to obtain

in order to know how to budget for

future expenditures. But the purchaser

should be told from the outset that

these kinds of possible or even likely

problems are not the kinds of things

that a buyer should expect a seller to

address.

Many purchasers enter into the home-

inspection process expecting to find,

after all repairs are made, a near-per-

fect house. The real estate agents

would do well to instruct their buyers

from the outset that this kind of expec-

tation is not only unrealistic but it's

contrary to the wording of most con-

tracts. Indeed, it's contrary to what

Kentucky law would allow a buyer to

expect from a seller.

A somewhat simplistic but effective

way to approach the issue of whether

an item is not up to its standard operat-

ing condition is to assess whether an

item is "broken" or "dangerous."

Something which is broken or danger-

ous is clearly within the scope of

allowable inspection requests. Being

"broken" doesn't mean that something

could simply be better; rather, it means

that there is something wrong with the

item. For example, the fact that a roof

is 20 years old and has a life expectan-

cy of 2 years doesn't mean that it's bro-

ken; therefore, it is not the proper sub-

ject of a repair request. Of course, if

the life expectancy is less than usual

because of, say, hail damage, then a

request for repairs is appropriate. The

one exception to this "broken" stan-

dard, however, is that cosmetic items

which are broken are still not the prop-

er subject of a repair request.

If an item is deemed "dangerous" by a

home inspector, it can be requested to 

be repaired regardless of whether it

would also constitute an upgrade or a

request to bring it to code. For exam-

ple, if the inspection reveals a high

level of mold, it would be allowable to

request a repair. A level of radon

which exceeds the EPA standards

would be another example of an item

which is the proper subject of a home

inspection because of the potential

danger of the situation.

If the real estate agents will educate

their buyers and sellers about which

types of requests are reasonable and

which are not, it would make it more

likely that the parties would enter into

the inspection phase with expectations

commensurate with the language of

the contract and Kentucky law. But if

these concerns are not addressed from

the outset (and before the contract is

signed), then it will not be surprising

when the parties cannot reach a meet-

ing of the minds with regard to which

items will be repaired or replaced.

And that means that more contracts

will fall apart, more effort will be spent

on trying to get proper releases, and

more parties will end up hiring attor-

neys to get them out of, or to enforce,

the contract which they thought they

understood when it was signed. Most

parties are impressionable when they

are entering into contracts because it's

not something they do every day.

Agents should use this opportunity to

set reasonable expectations about what

a home inspection is all about.

Solving Home Inspection Problems:

It's All in the Expectations
BByy::  JJoohhnn BBoorrddeerrss aanndd 

HHaarrrryy BBoorrddeerrss

BBoorrddeerrss && BBoorrddeerrss,, PPLLCC

IINNDDUUSSTTRRYY EEXXPPEERRTT CCOOLLUUMMNN
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Serving on the Commission has given me the opportunity to observe various problems that happen

during a real estate transaction. We receive many complaints regarding property home inspections

or, I should say, the lack thereof. Most of the claims are concerning misrepresentation, including wet

basements, deteriorated roofs, plumbing, electrical and structural defects, termite damage, etc.

The Commission developed the Seller’s Disclosure of Property Condition form to limit our licensees’

liabilities. However, if the licensee does not recommend or iinnssiisstt upon a home inspection, the liabili-

ties are greater against the licensee.

Many of the complaints involve buyers who chose not to pay for an additional inspection of any

kind. Then, after possession, they file their complaints requesting reimbursement for the problems.

Next, the complainant claims it was the licensee who misrepresented the property.

A clear solution to this situation is very simple: all licensees should be using a separate waiver form

when their buyers decline a home inspection. Below is an example of a Home Inspection Waiver

Form. I encourage you to cut this out and always use this form if your buyer refuses to have a home

inspection. This form is also available on our website at www.krec.net under the “Examples of

Contractual Clauses” in the Legal Information section.

Approved by the Kentucky Real Estate Commission

November 2002

HHoommee IInnssppeeccttiioonn WWaaiivveerr FFoorrmm
I/We the buyer(s), _________________________________________________________, hereby

acknowledge(s) that we/he/she has/have been advised by our/his/her real estate agent,

__________________________, of real estate company, __________________________________,

to obtain a ___________________ (whole-house home or termite or other wood-destroying insect)

inspection. The buyer(s) hereby waive(s) our/his/her right to such an inspection against the

advice of his/her real estate agent or broker and agree(s) to hold harmless the real estate agents

or brokers involved in this transaction for any repairs or defects that could have been uncovered

by such an inspection.

Date _______________________________     

Time _______________________________ a.m. or p.m.

Signature of Buyer ___________________________________

Signature of Buyer ___________________________________

MMoorree IInnffoorrmmaattiioonn oonn HHoommee IInnssppeeccttiioonnssMMoorree IInnffoorrmmaattiioonn oonn HHoommee IInnssppeeccttiioonnss
By:  Betty J. Kaiser, ChairBy:  Betty J. Kaiser, Chair
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A “stigmatized property” is one that has a stigma based

upon the happening of some event or some fact relevant

to the property, such as murder, suicide, violent crime or

the presence of ghosts. There is no specific law in

Kentucky dealing with stigmatized properties; therefore,

it is sometimes difficult for a seller and/or a seller's

agent to know how to handle a potentially stigmatized

listing.

Generally, any defect with a property must be disclosed

under KRS 324.160(4)(b). The stigma could, in essence,

become a “defect” that needs to be disclosed. The test,

then, is not whether one of these events or facts has

occurred but whether the property

is in fact ““ssttiiggmmaattiizzeedd”” because of

it. In most cases, the property will

likely not be stigmatized. What’s

more, most buyers will not care

about the history of the property

and will only be concerned about

the structural or physical defects in

the property. Nevertheless, you

should still be cautious because

there are some potential buyers

who may care.

The trick is to determine whether

there is a stigma that would affect

a buyer’s decision to buy. For

example, you may be asked to list a

house where a murder took place

25 years ago. In this particular

neighborhood in this particular town, no one remembers

this murder and no one ever talks about it. This house is

probably not stigmatized. By the same token, you could

be asked to list a different house where a murder took

place 2 years ago. In this particular neighborhood in

this particular town, the house is infamous for the vio-

lence that occurred there. Neighbors have been heard to

remark that they would never live there because the

house is too tainted by its history. This house may

indeed be stigmatized.

Each listing has to be assessed on a case-by-case basis.

There is no way to make a standard, across-the-board

statement regarding stigmatized properties that would

apply in all instances. The best I can do is to give you

some rules of thumb that I advise licensees to go by.

If the crime or suicide has occurred recently (i.e., within

one year) or if it is the very reason the seller is moving,

you need to sit down and have a frank talk with the sell-

er about disclosure. If you both agree on how to handle

the issue, whether it is to disclose or not, then you can

proceed accordingly.

If the seller tells you that the house is haunted - which is

a very common occurrence - you need to have a similar

conversation about stigma. Has the seller publicized to

anyone who will listen that he lives in a haunted house?

Has the house been on television at Halloween?  Has the

seller actually had an experience or an encounter with a

ghost? This may sound frivolous, but there are actual

cases involving haunted houses and we receive calls

about this quite frequently. Some buyers do not believe

in ghosts, so they will not be con-

cerned about this issue. On the

other hand, you may have a buyer

who believes in ghosts and does

not want to live in a house with

them.

The fact of the matter is that the

buyer will      probably find out

about any issues surrounding the

property on the day he moves in.

When the neighbors come over

and say: "Isn't it horrible about the

gruesome murder that happened in

your new house?," how will the

buyer feel?  If the seller has dis-

closed, the buyer will answer

politely and move on. If this is the

first time the buyer has heard

about any murder in his new

home, he may start wondering what else was not dis-

closed about his new home.

There are also different issues to consider when dealing

with a small town versus a large city. In a small town,

most people will already know if something horrendous

has occurred or if your listing is purported to be “haunt-

ed.” In a large city, people may not know about the

goings-on at a specific home unless it has recently been

splashed across the front-page of the newspaper. You

cannot assume even then that all potential buyers have

seen the news.

What the licensee and the seller must discuss is how per-

tinent the revealed fact will be to the next owner.

Always work on the assumption that the buyer will find

out the first day he moves in, and you will probably

come up with a solid solution to the question of disclo-

sure.

DDEEAALLIINNGG WWIITTHH SSTTIIGGMMAATTIIZZEEDD PPRROOPPEERRTTIIEESS
By Lee B. Harris, General Counsel
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Inducements and rebates are ille-

gal in Kentucky. It is as simple as

that.

Under KRS 324.160(4)(l), a

licensee may not solicit, sell or

offer real property for sale under

"a scheme, or program that consti-

tutes a lottery, contest or decep-

tive practice."  In addition, under

KRS 324.160(4)(m), a licensee

may "not offer prizes for the pur-

pose of influencing a purchaser or

prospective purchaser of real

estate."  Finally, under 201 KAR

11:121, Section 1(2), it is improp-

er conduct for a licensee to "offer,

either through advertising, direct

contact or by others, to the gener-

al public, any prize, money, free

gift, rebate or any other thing of

value, as an inducement."

Even though the law is very strict

- in fact, it is one of the strictest

laws in the nation - the

Commission still receives numer-

ous examples of illegal induce-

ments or evidence of illegal

rebates on a weekly basis.

A few years ago, the Commission

proposed to eliminate this law

from the books. The overwhelm-

ing response from those licensees

who responded was to keep the

inducement and rebate laws as

they were. Without support of

the proposed change from the

licensee community, the induce-

ment law amendment was

removed from the proposed bill.

This means that the inducement

laws are as strict as they have

always been. It means also that

the Commission must enforce

these laws. There is information

about the inducement and rebate

prohibitions in pre-licensing

courses, in the Kentucky core

course and in other continuing

education courses. The

Commission has published several

disciplinary notices relating to

cases in which a licensee violated

the above-referenced laws.

Nevertheless, this continues to be

perhaps the most violated and

most misunderstood law under

the Commission's jurisdiction.

Here are some basic parameters of

the laws.

It is illegal to offer your client any

money or gift in order to induce

them to work with you. It is not

illegal to negotiate a reduction in

your commission prior to receiv-

ing your commission monies in

your hand. It is also not illegal to

publicize the fee you will charge

for your services or to offer a "spe-

cial" on your commission rate, so

long as the advertisement is clear

about how one could qualify for

the special (and you can prove

that it really is a “special” rate).

It is not illegal to advertise that

you will take no commission or

that you will reduce your commis-

sion after so many days, so long

as you continue to market the

property effectively and diligently

regardless of the rate you will ulti-

mately receive.

It is illegal to offer any prize to a

consumer through your newslet-

ter, at a trade show or on your

website. It is not illegal for a sell-

er of property to offer a prize or

bonus to a buyer's agent who sells

his home, so long as the money or

gift is paid to the principal broker

and not to the agent. In addition,

it is not illegal for a seller to offer

some type of inducement for indi-

viduals to visit or purchase his

home. License laws apply only to

licensees. However, if your client

wants to offer such an induce-

ment, it must be made absolutely

clear in all advertisements that it

is indeed the seller, and not the

licensee, who is offering the gift or

money. Moreover, the seller must

actually pay for the item himself.

Furthermore, it is illegal to offer

your client a percentage of your

commission back after closing.

This is called a rebate. Once the

money is paid to you, it is your

money, and it cannot be split or

shared with any unlicensed people

or entities.

Please call me if you

ever have a question.

INDUCEMENTS AND REBATES

ARE IILLLLEEGGAALL IN KENTUCKY
BByy::  LLeeee BB.. HHaarrrriiss,,

GGeenneerraall CCoouunnsseell
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DisciplinarDisciplinar y y Actions Actions 

DDEENNNNYY MMOOOORREE (South

Williamson) Case No. 02-0020

VViioollaattiioonn:: Mr. Moore was found

in violation of KRS 324.160(4)(j)

for being convicted of a felony

while holding a Kentucky real

estate broker’s license.

DDiissppoossiittiioonn:: Mr. Moore agreed

to accept a formal reprimand

from the Commission and to

attend twelve (12) hours of con-

tinuing education within one (1)

year of the Commission’s Final

Order.

FFRREEDD FF.. KKHHAAYYAATT
(Lexington) Case No. 02-0032

VViioollaattiioonn:: Mr. Khayat was found

in violation of KRS 324.160(4)(j)

for being convicted of a felony

while holding a Kentucky real

estate sales associate license.

DDiissppoossiittiioonn:: Mr. Khayat agreed

to take twelve (12) hours of con-

tinuing education in addition to

any hours already required by

law. The twelve (12) hours are to

be completed within one (1) year

of the Final Order. Mr. Khayat

also agreed to a sixty (60) day

suspension of his real estate

license from the date of the

Commission’s Final Order. After

suspension, Mr. Khayat’s license

will be placed on probation for a

period of one (1) year.

LLAANNCCEE MM.. HHIIEEMMSSTTRRAA
(Eddyville) Case No. 02-0066

VViioollaattiioonn - Mr. Hiemstra was

convicted of a felony while hold-

ing a Kentucky real estate license.

Mr. Hiemstra sent a letter indicat-

ing that he did not want to defend

his case or maintain his real

estate license after his release

from prison.

DDiissppoossiittiioonn:: Mr. Hiemstra

agreed to be voluntarily barred

for life.

MMAARRIIAANN CCOOXX (Prospect)

Case No. 02-0010

VViioollaattiioonn::  Unbeknownst to Ms.

Cox, a commission that was sup-

pose to be paid to her was paid to

her husband rather than her prin-

cipal broker.

DDiissppoossiittiioonn::  Ms. Cox agreed to

be voluntarily barred for life.

Commission 

Elects Betty

J. Kaiser as 

New Chair
On October 17, 2002, the Commission unani-

mously voted Betty J. Kaiser as the new Chair.

Ms. Kaiser is currently serving her second term

as Commissioner. She was first appointed to

the Commission on October 1, 1997.

Ms. Kaiser is a broker with Prudential, Parks &

Weisberg of Louisville. She has taught real

estate courses, won many real estate awards,

was the past President of the Women’s Council

of Realtors® and has served in numerous

capacities for the Greater Louisville Association

of Realtors® and the KAR.

Ms. Kaiser lives in Louisville with her husband,

Jack. They have three children and five grand-

children.

Gov. Patton

Reappoints

Ron Smith as

Commissioner
On October 2, 2002, Governor Patton reappointed

Ron Smith to a second term as Commissioner.

Mr. Smith was originally appointed in November

of 1998.

Mr. Smith is principal broker of Ron Smith

Realty. He is an active member of the Greater

Louisville Association of Realtors® and the

Kentucky Association of Realtors®. He is also a

member of the National Association of Real

Estate Brokers and the Association of Real Estate

License Law Officials. He is an active member of

the West Chestnut Street Baptist Church.

Mr. Smith  lives in Louisville with his wife,

Shirlee. They have five children and five grand-

children.
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44tthh AANNNNUUAALL HHAALLFF-CCEENNTTUURRYY AAWWAARRDDSS

Pictured front to back, left to right:

Lewis Bass, Bettie Graves, Burton

Stevens, Jr., Aaron Chase, Helen

Miller, Charles Durham, and the

late Edwin Montgomery.

Licensees unable to attend were:

Donald Dott, George Gehrig, Sr.,

Larraine Kimbrell, William Ridge,

Jr., Edwin Scott, Shelby Shanklin,

Jr., Robert Thieneman, Sr., Ralph

Waldrop and Charles Weisberg

valuable information about the property. It is also a

good idea to ask the home inspector for copies of

some recent inspections. The styles of reporting

vary from home inspector to home inspector. Some

reports are hard to understand and some do not go

into much detail.

If a deal falls through because of a defect revealed

by a home inspector, the seller must update the

Seller’s Disclosure of Property Condition form.

Once the seller is aware of a problem, he/she

should disclose the defect(s) to any other potential

buyers. Licensees are responsible for ensuring that

their clients disclose all known defects. Any

changes to the form should be initialed by all parties

and dated and timed.

Typically, the home inspection clause just gives the

buyer the right to negotiate repairs or cancel the

contract. In most cases, the seller can either repair

the problem or credit the buyer for the cost of fixing

the problem.

In closing, home inspections benefit everyone

involved in the sale of a home. They protect the

buyer, the seller and the licensees involved and cut

down on lawsuits and complaints before the

Commission. You, as a licensee, cannot be a guar-

antor that a property is in good condition and that

there are no defects. A thorough whole-house

inspection along with a wood-destroying insect

inspection is the best way to guard against property

defects coming back to haunt all parties involved in

the transaction.

((PPlleeaassee sseeee ppaaggeess 66 aanndd 77 ffoorr aaddddiittiioonnaall aarrttiicclleess

oonn hhoommee iinnssppeeccttiioonnss..))

HOME INSPECTIONS
Continued from Page 1

The Commission held its 4th

annual awards ceremony

honoring licensees who

reached the fifty-year mark.

The ceremony was held at

the Louisville Marriott East

Hotel on October 17, 2002.

There was a special appear-

ance by State Auditor, Ed

Hatchett, Jr. Auditor

Hatchett assisted former

Chairman Jerry McMahan

in handing out the awards to

the attendees. Auditor

Hatchett praised the recipi-

ents, both past and present,

for this prestigious award.

After a wonderful breakfast

buffet, the attendees were

treated to a historical per-

spective by honoree Lewis

Bass. Mr. Bass also

impressed the crowd with

some of his special magic

tricks.

During the awards ceremony,

special recognition was given

to Ms. Helen Miller. Ms.

Miller, at 97, is the oldest liv-

ing licensee on file. She can

be seen in the picture to the

right.

The Commission looks for-

ward to this event every year

and we again want to con-

gratulate all of the honorees.

Your dedication to the real

estate industry is greatly

appreciated.

On a sad note, the 

Commission extends its

deepest sympathy to the fam-

ily of Edwin Montgomery.

Mr. Montgomery, who was

honored at the ceremony,

passed away on October 18,

2002.
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PPRREESSOORRTTEEDD
SSTTAANNDDAARRDD 

UU..SS.. PPOOSSTTAAGGEE
PPAAIIDD

LLOOUUIISSVVIILLLLEE,, KKYY
PPEERRMMIITT NNOO.. 7733

TThhee KKeennttuucckkyy RReeaall EEssttaatteeTThhee KKeennttuucckkyy RReeaall EEssttaattee

CCoommmmiissssiioonn wwiillll bbee cclloosseedd oonn::CCoommmmiissssiioonn wwiillll bbee cclloosseedd oonn::

DDeecceemmbbeerr 2244tthh && 2255tthh DDeecceemmbbeerr 2244tthh && 2255tthh 

((CChhrriissttmmaass DDaayy))((CChhrriissttmmaass DDaayy))

DDeecceemmbbeerr 3311sstt && JJaannuuaarryy 11ssttDDeecceemmbbeerr 3311sstt && JJaannuuaarryy 11sstt

((NNeeww YYeeaarr’’ss DDaayy))((NNeeww YYeeaarr’’ss DDaayy))

&&&&

JJaannuuaarryy 2200tthhJJaannuuaarryy 2200tthh

((MMaarrttiinn LLuutthheerr KKiinngg,, JJrr.. DDaayy))((MMaarrttiinn LLuutthheerr KKiinngg,, JJrr.. DDaayy))

MMeerrrryy CChhrriissttmmaassMMeerrrryy CChhrriissttmmaass

EEvveerryyoonneeEEvveerryyoonnee

WWhheenn ccoorrrreessppoonnddiinngg
wwiitthh tthhee CCoommmmiissssiioonn,, iitt
iiss iimmppeerraattiivvee tthhaatt yyoouu uussee
yyoouurr nnaammee aass iitt aappppeeaarrss
oonn yyoouurr lliicceennssee ((nnoott aa
nniicckknnaammee))..  WWiitthh oovveerr
2255,,000000 lliicceennsseeeess iinn oouurr
ddaattaabbaassee,, iitt iiss eexxttrreemmeellyy
ccoommmmoonn ffoorr lliicceennsseeeess ttoo
hhaavvee tthhee ssaammee nnaammee..  IItt
iiss aallssoo aa ggoooodd iiddeeaa ttoo uussee
yyoouurr mmiiddddllee iinniittiiaall aanndd
aallwwaayyss ppuutt yyoouurr ccuurrrreenntt
hhoommee aaddddrreessss ffoorr rreeffeerr-
eennccee oonn aannyy ccoorrrreessppoonn-
ddeennccee..  TThhiiss wwiillll eennssuurree
tthhaatt yyoouurr lliicceennssee iiss uuppddaatt-
eedd aanndd tthhaatt tthheerree iiss nnoott
aannyy ccoonnffuussiioonn aass ttoo wwhhoo
yyoouu aarree..

WWhheenn aaddvveerrttiissiinngg pprrooppeerrttyy,,

lliicceennsseeeess mmuusstt rreemmeemmbbeerr

tthhaatt tthhee nnaammee ooff tthhee rreeaall

eessttaattee ccoommppaannyy oorr tthhee pprriinn-

cciippaall bbrrookkeerr’’ss nnaammee MMUUSSTT

aappppeeaarr iinn eevveerryy aaddvveerrttiissee-

mmeenntt..  TThhee oonnllyy eexxcceeppttiioonn

ttoo tthhiiss rruullee iiss iiff yyoouu aarree aa

lliicceennsseeee aaddvveerrttiissiinngg yyoouurr

oowwnn,, uunnlliisstteedd pprrooppeerrttyy..  IIff

yyoouu aarree tthhee lliissttiinngg aaggeenntt

aanndd yyoouurr sseelllleerrss wwaanntt ttoo

aaddvveerrttiissee tthheeiirr oowwnn pprrooppeerr-

ttyy,, yyoouu sshhoouulldd iinnssttrruucctt

tthheemm ttoo iinncclluuddee tthhee nnaammee

ooff tthhee lliissttiinngg ccoommppaannyy oorr

tthhee nnaammee ooff tthhee pprriinncciippaall

bbrrookkeerr iinn aallll aaddvveerrttiisseemmeennttss..

AALLLL aaccttiivvee lliicceennsseeeess

((eexxcceepptt tthhoossee wwhhoo wweerree

lliicceennsseedd iinn KKeennttuucckkyy pprriioorr

ttoo JJuunnee 1199,, 11997766)) aarree

rreeqquuiirreedd ttoo ttaakkee ssiixx ((66))

hhoouurrss ooff ccoonnttiinnuuiinngg eedduuccaa-

ttiioonn bbyy DDeecceemmbbeerr 3311,, 22000022..

RReemmeemmbbeerr tthhaatt tthhrreeee ((33)) ooff

tthhee ssiixx ((66)) MMUUSSTT bbee iinn rreeaall

eessttaattee llaaww..  LLiicceennsseeeess wwiitthh

aa bbiirrtthh mmoonntthh ooff OOccttoobbeerr,,

NNoovveemmbbeerr aanndd DDeecceemmbbeerr

mmuusstt hhaavvee ccoommpplleetteedd tthhee

KKeennttuucckkyy CCoorree CCoouurrssee bbyy

DDeecceemmbbeerr 3311,, 22000022..  FFoorr aa

ccoommpplleettee lliisstt ooff AApppprroovveedd

CCoouurrssee PPrroovviiddeerrss,, pplleeaassee

rreeffeerr ttoo oouurr wweebbssiittee..  

R E M I N D E R S


